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ERIE COUNTY WATER AUTHORITY 

INTEROFFICE MEMORANDUM 

December 9, 2021 

 

 

 

To: Terrence D. McCracken, Secretary to the Authority 

 

From: Michael J. Quinn, PE, Sr. Distribution Engineer 

 

Subject: WSA-015 Water System Improvements City of Lackawanna and Town of Hamburg 

 License Agreement 

 Norfolk Southern Railway Company 

 ECWA Project No. 202000058 

  
 

The Erie County Water Authority (ECWA) is undertaking a watermain replacement project in the 

City of Lackawanna and the Town of Hamburg (WSA-015).  A portion of the new main in the 

City of Lackawanna will be constructed on property owned by the Norfolk Southern Railway 

Company (Norfolk Southern).  In order to construct the improvements as well as to operate and 

maintain the main following completion of the project, the ECWA must execute a License 

Agreement (Agreement) with Norfolk Southern. 

 

Over the past few months, the ECWA Law and Engineering Departments with the assistance of 

Harris Beach have negotiated the terms of this Agreement and collectively are recommending that 

the Board review and approve attached Agreement and authorize the Chairman to execute same.  

In addition to executing the Agreement itself, it is requested that the Board approve payment of 

the associated License Fee of $40,600.00.  Funds are available for this payment in 2021 Capital 

Budget Unit: 2590 Eng/Const Distribution Mains, Item: 101518 WSA-015 Waterline 

Replacement. 

 

This fee has been determined by Norfolk Southern based on the scope of work within the railroad 

right-of-way and is a one-time fee.  No other fees (annual or otherwise) will be levied for the main.  

Note that the referenced Risk Financing Fee of $1,900.00 does not apply as the ECWA will obtain 

the required insurance from our insurance carrier.  Note also that the contract as presented is for a 

period of twenty (20) years which shall automatically renew for subsequent twenty (20) year 

periods. 

 

Attached find three copies of the Agreement for execution by the Chairman.  Thank you and please 

feel free to contact me if you have any questions. 

 



ERIE COUNTY WATER AUTHORITY 
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PO Box 642270 
Omaha, NE 68164 

P: (402) 965-0539   F: (866) 762 - 7619 
 w w w . r a i l p r o s . c o m       

November 29, 2021 
 
Len Kowalski  
ERIE COUNTY WATER AUTHORITY 
295 Main Street Room 350 
Buffalo, New York, 14203 
 
RE:   Proposed Underground Transverse Crossing Only of a Water Pipeline 

 
Keystone Division, at Mile Post BX-5.67  

 Lackawanna, Erie County, New York 
             Latitude / Longitude: 42.817 / -78.833 

NS Activity No. 1293239 
 
Dear Len: 
 
RailPros, as consultant for Norfolk Southern Railway Company (“Railway”), has reviewed the above-referenced 
request.  Based on the information and documentation presented, Railway has no objections to the proposed work. 
 
Attached you will find the requested offer of agreement for execution, by an official authorized to execute contract 
agreements on behalf of the Licensee.  Please have the agreement executed via DocuSign.  Note, however, that 
the attached offer of agreement does not constitute a binding contract, unless or until it is executed by both the 
Licensee and Railway.   
 
In order for Railway to countersign the document, the following items are needed for review: 
 

1. Payment of the License Fee in the amount of $40,600.00 within the Application System; 
2. A Certificate of Insurance as required in the agreement, is to be submitted within the Application System. 
3. Payment of the Risk Management Fee adds the specific project/activity to the Norfolk Southern Master 

Railroad Protective insurance policy, and as such no further railroad protective liability insurance coverage 
is necessary or requested.  – Invoice on the application 

 
NOTE: No work shall be permitted on or about the Railway’s property until the agreement becomes binding, 
and the Division Engineer or their authorized representative has reviewed and approved field services for 
the project, such as flagging protection, construction monitoring, and post-construction inspection services.  Once 
the above items are received, the fully executed agreement will be sent, along with the name and contact 
information for field service coordination. 
 
If we have not received the executed agreement and corresponding payments and/or documents within sixty (60) 
days from the date of this letter, we reserve the right to cancel this request. 
 
If you have any questions, please contact me at me at (402) 965-0550 or message me via the portal. 
 
 
Sincerely, 
 
 
Valerie Harrill 
Real Estate Specialist 



  

PIPE DATA SHEET 
 

 CARRIER PIPE CASING PIPE 
CONTENTS TO BE HANDLED potable water DIP carrier pipe 

MAX. ALLOWABLE OPERATING PRESSURE 175 psi n/a 

NOMINAL SIZE OF PIPE 12 inches 24 inches 

OUTSIDE DIAMETER 13.2 inches  

INSIDE DIAMETER 12 inches 24 inches 

WALL THICKNESS 0.37 inches 0.313 inches 

WEIGHT PER FOOT 47.2 lbs per lf  

MATERIAL ductile iron pipe steel 

PROCESS OF MANUFACTURE   

SPECIFICATION ANSI/AWWA 
C151/A21  

ASTM A139 

GRADE OR CLASS 
(Specified Minimum Yield Strength) 

Class 52 Grade B 

TEST PRESSURE 170 psi n/a 

TYPE OF JOINT bell and spigot tyton 
joint 

welded 

TYPE OF COATING bitumastic n/a 

DETAILS OF CATHODIC PROTECTION poly wrapped anodes 

DETAILS OF SEALS OR PROTECTION AT 
END OF CASING 

overlap and tape anodes on each end 

CHARACTER OF SUBSURFACE MATERIAL brown grey silty clay same 

APPROXIMATE GROUND WATER LEVEL none at 16' depth  

SOURCE OF INFORMATION 
ON SUBSURFACE 
CONDITIONS 

SJB Soils - Hole B5  

Proposed method of installation (refer to NSCE-8 Specification): 
X 

 

Bore & Jack 

 
 

Jacking 

 
 

Tunneling (with Tunnel Liner Plate) 

 
 

Directional Bore/Horizontal Direction Drilling – Method A 

 
 

Directional Bore/Horizontal Direction Drilling – Method B 

 
 

Open Cut – All installations directly under any track must be designed as a bored installation. Open cut 
installations will be considered on a case-by-case basis by Norfolk Southern’s Division Superintendent at 
the time of installation. 

 
 

Other – Please Specify: __________________________ 
 



LICENSE AGREEMENT 
 

THIS LICENSE AGREEMENT (this “Agreement”), dated as of the 29 day of  November, 2021 
(the “Effective Date”) is made and entered into by and between  
 

NORFOLK SOUTHERN RAILWAY COMPANY, a Virginia corporation, whose 
mailing address is Three Commercial Place, Norfolk, Virginia 23510 (hereinafter called 
"Railway"), and ERIE COUNTY WATER AUTHORITY, a New York public benefit 
corporation, whose mailing address is 295 Main Street, Room 350, Buffalo, New York 14203 
(hereinafter called "Licensee"). 
 

W I T N E S S E T H 
 
 WHEREAS, Licensee has submitted to Railway an Application (as defined herein) related 
to the proposed installation and construction of an underground transverse crossing consisting of 
one (1) 24-inch steel casing pipe, by bore and jack, containing one (1) 12-inch ductile iron 
watermain pipe(hereinafter called the "Facilities") located in, over or under, and across the right-
of-way or property and any tracks of Railway at or near: 
 

• Milepost BX-4.62, Keystone Division 
• Latitude 42.817, Longitude -78.833 
• Lackawanna, Erie County, New York 

 
the same to be located in accordance with and limited to the installation shown on the diagram set 
forth in EXHIBIT A and B attached hereto and made a part hereof (such right-of-way or property 
of Railway, collectively, the “Premises”); and 
 
 WHEREAS, Railway has approved the Application for the initial installation and 
construction of the Facilities; and 
 
 WHEREAS, Licensee desires a license to use such right-of-way or property of Railway 
for the installation and construction, as well as the subsequent maintenance, operation and 
removal, of the Facilities. 
 
 NOW, THEREFORE, Railway and Licensee agree as follows: 
 

1. Grant; Consideration; Term.  Subject to Section 2(b) below, Railway hereby grants 
to Licensee, insofar as Railway has the right to do so, without warranty and subject to all 
encumbrances, covenants and easements to which the Railway’s title may be subject, the right to 
use and occupy so much of the Premises as may be necessary for the installation, construction, 
maintenance, operation and removal of the Facilities (collectively, “Operate” or “Operations”).  
Upon execution of this Agreement, Licensee shall pay to Railway (i) a non-refundable,  non-
assignable, one-time license fee in the amount of FORTY THOUSAND SIX HUNDRED AND 
00/100 DOLLARS ($40,600.00), and (ii) if applicable as determined by Railway pursuant to 
Section 12 below, the Risk Financing Fee in the amount of $1,900.00 (as defined in Section 12).  
The term of this Agreement shall commence on the Effective Date and shall continue for a period 
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of twenty (20) years, and shall automatically renew for subsequent  twenty (20) year terms 
provided that Licensee is not then in default and subject to prior termination as hereinafter 
described (the “Term”). 

 
2. Use and Condition of the Premises.  (a) The Premises shall be used by Licensee 

only for Operations and for no other purpose.  Licensee accepts the Premises in their current "as 
is" condition, as suited for Operations, and without the benefit of any improvements to be 
constructed by Railway. (b) With respect to each Operations project that requires access to the 
Premises after the initial installation and construction of the Facilities, Licensee shall submit to 
Railway an application conforming to Railway’s then-current standards and procedures (an 
“Application”) for review and approval. 

 
3. Installation of the Facilities; Railway Support.  Licensee shall, at its expense, 

Operate the Facilities (i) on a lien-free basis and in such a manner as will not interfere with the 
operations of Railway, or endanger persons or property of Railway and (ii) in accordance with (a) 
the plans and specifications (if any) shown on the prints attached hereto and any other 
specifications prescribed by Railway, (b) applicable laws, regulations, ordinances and other 
requirements of federal, state and local governmental authorities, and (c) applicable specifications 
adopted by the American Railway Engineering and Maintenance-of-Way Association, when not 
in conflict with the applicable plans, specifications, laws, regulations, ordinances or requirements 
mentioned in clauses (a) and (b) above.  All underground pipes must have secondary pipe 
containment if the material flowing through the pipeline poses a safety or environmental hazard.  
Any change to the character, capacity or use of the Facilities shall require execution of a new 
agreement. In the event it becomes necessary for Licensee to deviate from the approved plans and 
specifications, Licensee shall seek prior approval from Railway’s Division Engineer or his or her 
authorized representative and, when applicable, an authorized representative of the Division 
Engineer in the field during Construction Monitoring.  Licensee shall provide Railway with 
complete as-built drawings of the Facilities in an electronic format within thirty (30) days of (i) 
completion of the initial installation and construction of the Facilities and (ii) completion of any 
material change to the Facilities. 

 
4. Railway Support.  With respect to each Operations project that requires access to 

the Premises, Railway shall, at Railway's option, furnish, at the sole expense of Licensee, Support 
Services.  The term “Support Services” means such materials and services as necessary, in 
Railway's sole judgment, to support Railway’s tracks and to protect Railway’s traffic, including 
without limitation flagging services and Construction Monitoring during Operations that require 
access to the Premises.  Support Services shall be provided unless Railway’s Division Engineer or 
his or her authorized representative provides to Licensee a written waiver of Support Services, 
whether in whole or in any part, in a given instance.  The term “Construction Monitoring” means 
services comprised of one or more Railway representatives being assigned and present to monitor 
construction activities of Licensee, which may include a preconstruction site assessment and a 
post-construction site assessment.   

 
5. Electronic Interference.  If the Facilities cause degradation of Railway's signal, 

communications and other electronic systems (hereinafter collectively called the "Electronic 
Systems") or endanger Railway's personnel or other individuals entitled to be on or about the 
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Premises, through inductive or electrostatic interference or otherwise, Licensee, at its expense, will 
modify the Facilities to the satisfaction of Railway so as to eliminate such degradation or danger.  
Such modifications may include, without limiting the generality of the foregoing, transposing 
circuits or providing additional shielding, reactance or other corrective measures deemed 
necessary by Railway.  The provisions of this Section 5 shall apply to the Electronic Systems 
existing as of the date of this Agreement and to any Electronic Systems that Railway may install 
in the future. 

 
6. Corrective Measures.  If Licensee fails to commence or otherwise take corrective 

measures requested by Railway in a reasonably timely manner as determined by Railway, or if an 
emergency situation is presented which, in Railway's reasonable but sole judgment, requires 
immediate repairs to the Facilities, Railway, at Licensee's expense, may undertake such corrective 
measures or repairs as it deems necessary or desirable. 

 
7. Railway Changes.  If Railway shall make any changes, alterations or additions to 

the line, grade, tracks, structures, roadbed, installations, right-of-way or works of Railway, or to 
the character, height or alignment of the Electronic Systems, at or near the Facilities, Licensee 
shall, upon thirty (30) days prior written notice from Railway and at its sole expense, make such 
changes in the location and character of the Facilities as, in the opinion of the chief engineering 
officer of Railway, shall be necessary or appropriate to accommodate any construction, 
improvements, alterations, changes or additions of Railway. 

 
8. Assumption of Risk.  Unless  caused solely by the negligence or the willful 

misconduct of Railway, Licensee hereby assumes all risk of damage to the Facilities and Licensee's 
other property relating to its use and occupation of the Premises or business carried on the Premises 
and any defects to the Premises; and Licensee hereby indemnifies Railway, its officers, directors, 
agents and employees from and against any liability for such damage. 

 
9. Entry Upon Premises.  Licensee shall enter the Premises in any given instance only 

pursuant to an approved Application.  Prior to commencement of any work to be performed on or 
about the Premises, Licensee shall notify the appropriate Division Engineer or their authorized 
representative for the scheduling of Support Services as determined pursuant to Section 4 above.  
Within seventy-two (72) hours after the Division Engineer’s actual receipt of such notification, the 
Division Engineer shall review the necessity and availability of flagmen for the proposed work 
and advise Licensee of such matters and the estimated cost of Support Services.  No work shall be 
permitted on or about the Premises without the presence of Railway’s flagman or the Division 
Engineer’s waiver of the requirement for flag protection.  Entry on or about the Premises or any 
other Railway right-of-way without the Division Engineer’s prior approval shall be deemed 
trespassing.  Licensee agrees to pay Railway, within thirty (30) days after delivery of an invoice 
therefor, for the cost of Support Services provided by or on behalf of Railway. 

 
10. Liens; Taxes.  Licensee will not permit any mechanic's liens or other liens to be 

placed upon the Premises, and nothing in this Agreement shall be construed as constituting the 
consent or request of Railway, express or implied, to any person for the performance of any labor 
or the furnishing of any materials to the Premises, nor as giving Licensee any right, power or 
authority to contract for or permit the rendering of any services or the furnishing of any materials 
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that could give rise to any mechanic's liens or other liens against the Premises.  In addition, 
Licensee shall be liable for all taxes, if any, levied or assessed against the Facilities and any other 
equipment or other property placed by Licensee within the Premises.  In the event that any such 
lien shall attach to the Premises or Licensee shall fail to pay such taxes, then, in addition to any 
other right or remedy available to Railway, Railway may, but shall not be obligated to, discharge 
the same.  Any amount paid by Railway for any of the aforesaid purposes, together with related 
court costs, attorneys' fees, fines and penalties, shall be paid by Licensee to Railway within thirty 
(30) days after Railway's demand therefor. 

 
11. Indemnification.  Licensee hereby agrees to indemnify and save harmless Railway, 

its officers, directors, agents and employees, from and against any and all liabilities, claims, losses, 
damages, expenses (including attorneys' fees) or costs for personal injuries (including death) and 
property damage to whomsoever or whatsoever occurring (hereinafter collectively,  "Losses") that 
arise in any manner from (a) the presence of the Facilities on or about the Premises, (b) any 
Operations or any failure to conduct Operations properly, or (c) any act, omission or neglect of 
Licensee, its agents, servants, employees or contractors in connection therewith, unless caused 
solely by the negligence  or  willful misconduct of Railway.  

 
12. Insurance.   
 
 (a) Insurance Requirements. Without limiting in any manner the liability and 

obligations assumed by Licensee under any other provision of this Agreement, and as additional 
protection to Railway, Licensee shall comply with the following provisions: 

 
i. Subject to subsection (ii) below, upon execution of this Agreement, 

Licensee shall pay Railway a risk financing fee of $1,900 (the "Risk Financing Fee") to 
provide Railroad Protective Liability Insurance or such supplemental insurance (which 
may be self-insurance) as Railway, in its sole discretion, deems to be necessary or 
appropriate with respect to the initial construction and installation of the Facilities. 

 
ii. Prior to commencement of each Operations project that requires 

access to the Premises, unless Railway elects to make available and Licensee pays the then-
current Risk Financing Fee for a given Operations project, Licensee shall furnish Railway 
with an original Railroad Protective Liability (“RPL”) Insurance Policy naming Railway 
as the named insured and having a limit of (1) not less than a combined single limit of 
$2,000,000 each occurrence and $6,000,000 aggregate, or (2) if the value of a given 
operations project exceeds $350,000, not less than a combined single limit of $5,000,000 
per occurrence and $10,000,000 in the aggregate. Each RPL policy shall conform to CG 
00 34 04 13 or equivalent and include coverage for Terrorism and the Physical Damage to 
Property Endorsement and shall name Norfolk Southern Corporation and its affiliates and 
subsidiaries as the insured. Licensee shall ensure that the project location, Licensee 
identification and work description appear on the declaration pages of a given RPL policy. 
Licensee shall provide an electronic copy of each RPL policy (and not merely the binder) 
to Railway at ns.permitting@railpros.com for review and approval prior to commencing 
any work on the associated Operations project.  Licensee may submit inquiries about RPL 
issues at ns.permitting@railpros.com. 

 

mailto:ns.permitting@railpros.com
mailto:ns.permitting@railpros.com
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iii. Licensee shall maintain a Commercial General Liability (“CGL”) 
policy containing products and completed operations and contractual liability coverage, 
with a combined single limit of not less than $2,000,000 for each occurrence.  Any portion 
of this requirement may be satisfied by a combination of General Liability and/or 
Excess/Umbrella Liability Coverage. The policy shall not deny any obligation of any 
insured under the Federal Employer’s Liability Act, as amended. The CGL policy shall 
provide additional insured coverage equivalent to ISO CG 20 10 11/85. 

  
iv. Licensee shall maintain Automobile Liability Insurance with a 

current ISO occurrence form policy (or equivalent) and apply on an “any auto” (Symbol 1) 
basis, including coverage for all vehicles used in connection with the Work or Services on 
the leased property, providing annual limits of at least $1,000,000 per occurrence for bodily 
injury and property damage combined including uninsured and underinsured motorist 
coverage, medical payment protection, and loading and unloading. 

 
v. Licensee shall maintain Workers’ Compensation Insurance to meet 

fully the requirement of any compensation act, plan or legislative enactment applicable in 
connection with the death, disability or injury  of Licensee’s officers, agents, servants or 
employees arising directly or indirectly out of the performance of this Agreement. 

 
vi. Licensee shall maintain Employers’ Liability Insurance with limits 

of not less than $1,000,000 each accident $1,000,000 policy limit for disease, and 
$1,000,000 each employee for disease; 

 
 

(b) General Insurance Requirements. Each insurance policy referred to in 
subsection (a) above shall also comply with the following requirements: 
 

i. Additional Insureds. Each insurance policy (excluding any RPL 
policy and Workers’ Compensation policy) shall name Railway and its parent, subsidiary  
and affiliated companies as additional insureds with an appropriate endorsement to each 
policy. 

 
ii. Licensee’s Coverage Primary and Without Right to Contribution. 

All policies secured by Licensee, whether primary, excess, umbrella or otherwise, and 
providing coverage to the Railway as an additional insured(1)are intended to take priority 
in responding and to pay before any insurance policies Railway may have secured for itself 
must respond or pay and (2) may not seek contribution from any policies the Railway may 
have secured for itself. 

 
iii. Severability of Interests (Cross Liability). No cross-liability 

exclusions are permitted that would apply to the additional insureds, and there may not be 
any restrictions in any policy that limits coverage for a claim brought by an additional 
insured against a named insured. 
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iv. Waiver of Subrogation. To the fullest extent permitted by law, all 
insurance furnished by Licensee pursuant to this Agreement shall include a waiver of 
subrogation in favor of Railway with an appropriate endorsement to each policy. 

 
v. Notice of Cancellation, Modification or Termination. Each 

insurance policy shall not be subject to cancellation, termination, modification, changed, 
or non-renewed except upon thirty (30) days’ prior written notice to the additional insureds. 

 
vi. No Limitation. Each insurance policy shall not limit any of 

Licensee’s indemnity obligations or other liabilities under this Agreement. The insurance 
available to Railway and its parent, subsidiary and affiliated companies as additional 
insureds shall not be limited by these requirements should Licensee maintain higher 
coverage limits. 

 
vii. Any deductibles or self-insured retentions of Licensee over $50,000 

must be declared and approved by Railway.  Approval of such requests shall not be 
unreasonably withheld. 

 
viii. Licensee shall require all subcontractors who are not covered by the 

insurance carried by Licensee to maintain the insurance coverages set forth in subsection 
(a) above, except for the RPL insurance, including but not limited to additional insured 
status for Railway and its parent, subsidiary and affiliated companies. 

 
ix. Licensee shall furnish their memorandum of insurance and the RPL 

Insurance Policy to Railway’s Managing Agent prior to execution of this Agreement at 
ns.permitting@railpros.com.  The insurance coverage required herein shall in no way limit 
Licensee’s liability under this Agreement. 

 
13. Environmental Matters.  Licensee assumes all responsibility for any environmental 

obligations imposed under applicable laws, regulations, ordinances or other requirements of 
federal, state and local governmental authorities relating to (a) any Operations, including 
notification and reporting of any releases, and (b) any contamination of any property, water, air or 
groundwater arising or resulting, in whole or in part, from Licensee's operation or use of the 
Premises pursuant to this Agreement, but specifically excluding any pre-existing contamination or 
release, unless exacerbated by Licensee.  In addition, Licensee shall obtain any necessary permits 
to conduct Operations.  Licensee agrees to indemnify and hold harmless Railway from and against 
any and all fines, penalties, demands or other Losses (including attorneys' fees) incurred by 
Railway or claimed by any person, company or governmental entity relating to (a) any 
contamination of any property, water, air or groundwater due to the use or presence of the Facilities 
on the Premises, (b) Licensee's violation of any laws, regulations or other requirements of federal, 
state or local governmental authorities in connection with the use or presence of the Facilities on 
the Premises or (c) any violation of Licensee's obligations imposed under this Section.  Without 
limitation, this indemnity provision shall extend to any cleanup and investigative costs relating to 
any contamination of the Premises arising or resulting from, in whole or in part, Licensee's use of 
the Facilities or any other activities by or on behalf of Licensee occurring on or about the Premises, 
but specifically excluding any pre-existing contamination or release, unless exacerbated by 

mailto:ns.permitting@railpros.com
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Licensee.  Licensee further agrees not to dispose of any trash, debris or wastes, including hazardous 
waste, on the Premises and will not conduct any activities on the Premises which would require a 
hazardous waste treatment, storage or disposal permit.  

 
14. Assignments and Other Transfers. 
 
(a) Licensee shall not assign, transfer, sell, mortgage, encumber, sublease or otherwise 

convey (whether voluntarily, involuntarily or by operation of law) this Agreement or any interest 
therein, nor license, mortgage, encumber or otherwise grant to any other person or entity (whether 
voluntarily, involuntarily or by operation of law) any right or privilege in or to the Premises (or 
any interest therein), in whole or in part, without the prior written consent of Railway, which 
consent may be withheld by Railway in its sole discretion.  Any such assignment or other transfer 
made without Railway's prior written consent shall be null and void and, at Railway's option, shall 
constitute an immediate default of this Agreement.  Notwithstanding the foregoing, upon prior 
written notice to Railway, Licensee may assign this Agreement to a parent, a wholly-owned 
subsidiary of Licensee, a wholly-owned subsidiary of Licensee's parent  or a successor of Licensee 
that is responsible for providing potable water to the residents of Erie County New York without 
Railway's consent; provided, however, that no such assignment shall relieve Licensee of its 
obligations under this Agreement. 

 
(b) Railway shall have the right to transfer and assign, in whole or in part, all its rights 

and obligations hereunder and in or to the Premises.  From and after the effective date of any such 
assignment or transfer, Railway shall be released from any further obligations hereunder; and 
Licensee shall look solely to such successor-in-interest of Railway for the performance of the 
obligations of "Railway" hereunder. 
 

15. Meaning of "Railway".  The word "Railway" as used herein shall include any other 
company whose property at the aforesaid location may be leased or operated by Railway.  Said 
term also shall include Railway's officers, directors, agents and employees, and any parent 
company, subsidiary or affiliate of Railway and their respective officers, directors, agents and 
employees. 
 

16. Default; Remedies. 
 
(a) The following events shall be deemed to be events of default by Licensee under 

this Agreement: 
 

(i) Licensee shall fail to pay the Fee or any other sum of money due hereunder 
and such failure shall continue for a period of thirty (30) days after notice thereof; 

 
(ii) Licensee shall fail to comply with any provision of this Agreement not 

requiring the payment of money, all of which terms, provisions and covenants shall be 
deemed material, and such failure shall continue for a period of thirty (30) days after 
written notice of such default is delivered to Licensee; provided however, if Licensee is, 
in the judgment of Railway, diligently pursuing a cure that is not capable of being cured 
within thirty (30) days, Railway shall reasonably extend time for compliance or cure. 
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(iii) Licensee shall become insolvent or unable to pay its debts as they become 

due, or Licensee notifies Railway that it anticipates either condition; 
 
(iv) Licensee takes any action to, or notifies Railway that Licensee intends to 

file a petition under any section or chapter of the United States Bankruptcy Code, as 
amended from time to time, or under any similar law or statute of the United States or any 
State thereof; or a petition shall be filed against Licensee under any such statute; or 

 
(v) A receiver or trustee shall be appointed for Licensee's license interest 

hereunder or for all or a substantial part of the assets of Licensee, and such receiver or 
trustee is not dismissed within sixty (60) days of the appointment. 

 
(b) Upon the occurrence of any event or events of default by Licensee, whether 

enumerated in this Section or not, Railway shall have the option to pursue any remedies available 
to it at law or in equity.  Railway's remedies shall include, but not be limited to, the following: (i) 
termination of this Agreement, in which event Licensee shall immediately surrender the Premises 
to Railway; (ii) entry into or upon the Premises to do whatever Licensee is obligated to do under 
the terms of this License, in which event Licensee shall reimburse Railway on demand for any 
expenses which Railway may incur in effecting compliance with Licensee's obligations under this 
License, but without rendering Railway liable for any damages resulting to Licensee or the 
Facilities from such action; and (iii) pursuit of all other remedies available to Railway at law or in 
equity, including, without limitation, injunctive relief of all varieties. 
 

17. Railway Termination Right.  Notwithstanding anything to the contrary in this 
Agreement, Railway shall have the right to terminate this Agreement and the rights granted 
hereunder, after delivering to Licensee written notice of such termination no less than sixty (60) 
days prior to the effective date thereof, upon the occurrence of any one or more of the following 
events: 

 
(a) If Licensee shall fail to commence installation of the Facilities within one (1) year 

from the date of the Agreement, or if Licensee shall discontinue the use or operations of the 
Facilities for one (1) year; or  

 
(b) If Railway shall be required by any governmental authority having jurisdiction over 

the Premises to remove, relocate, reconstruct or discontinue operation of its railroad on or about 
the Premises; or 

 
(c) If Railway, in the good faith judgment of its Superintendent, shall require a change 

in the location or elevation of its railroad on or about the location of the Facilities or the Premises 
that might effectively prohibit the use or operation of the Facilities; or 

 
(d) If Railway, in the good faith judgment of its Superintendent, determines that one or 

more aspects of Operations unduly interfere with the operation and maintenance of the facilities 
of Railway, or with the present or future use of such property by Railway, its lessees, affiliates, 
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successors or assigns, for their respective purposes; provided that Licensee shall be afforded an 
opportunity to modify the location of the Facilities prior to said termination at no cost to Railway. 

 
18. Condemnation.  If the Premises or any portion thereof shall be taken or condemned 

in whole or in part for public purposes, or sold in lieu of condemnation, then this Agreement and 
the rights granted to Licensee hereunder shall, at the sole option of Railway, forthwith cease and 
terminate.  All compensation awarded for any taking (or sale proceeds in lieu thereof) shall be the 
property of Railway, and Licensee shall have no claim thereto, the same being hereby expressly 
waived by Licensee. 

 
19. Removal of Facilities; Survival.  The Facilities are and shall remain the personal 

property of Licensee. Upon the expiration or termination of this Agreement, Licensee shall 
commence removal of the Facilities from the Premises within thirty ninety (90) days after the 
effective date thereof.  In performing such removal, unless otherwise directed by Railway, 
Licensee shall restore the Premises to substantially the same condition as existed prior to the 
installation or placement of Facilities, reasonable wear and tear excepted.  In the event Licensee 
shall fail to remove the Facilities or restore the Premises, the Facilities shall be deemed to have 
been abandoned by Licensee, and the same shall become the property of Railway for Railway to 
use, remove, destroy or otherwise dispose of at its discretion and without responsibility for 
accounting to Licensee therefor; provided, however, in the event Railway elects to remove the 
Facilities, Railway, in addition to any other legal remedy it may have, shall have the right to 
recover from Licensee all costs incurred in connection with such removal and the restoration of 
the Premises.  Notwithstanding anything to the contrary contained in this Agreement, the 
expiration or termination of this Agreement, whether by lapse of time or otherwise, shall not 
relieve Licensee from Licensee's obligations accruing prior to the expiration or termination date, 
and such obligations shall survive any such expiration or other termination of this Agreement. 

 
20. Entire Agreement.  This Agreement contains the entire agreement of Railway and 

Licensee and supersedes any prior understanding or agreement between Railway and Licensee 
respecting the subject matter hereof, and no representations, warranties, inducements, promises or 
agreements, oral or otherwise, between the parties not embodied in this Agreement shall be of any 
force or effect. 

 
21. Attorneys' Fees.  If Railway should bring any action under this Agreement or 

consult or place the Agreement or any amount payable by Licensee hereunder, with an attorney 
concerning or for the enforcement of any of Railway's rights hereunder, then Licensee agrees in 
each and any such case to pay to Railway all costs, including but not limited to court costs and 
attorneys' fees, incurred in connection therewith. 

 
22. Severability.  If any clause or provision of this Agreement is illegal, invalid or 

unenforceable under present or future laws effective during the Term, then and in that event, it is 
the intention of the parties hereto that the remainder of this Agreement shall not be affected 
thereby; and it is also the intention of the parties to this Agreement that in lieu of each clause or 
provision of this Agreement that is illegal, invalid or unenforceable, there be added as a part of 
this Agreement a clause or provision as similar in terms to such illegal, invalid or unenforceable 
clause or provision as may be possible and be legal, valid and enforceable. 
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23. Modifications; Waiver; Successors and Assigns.  This Agreement may not be 

altered, changed or amended, except by instrument in writing signed by both parties hereto.  No 
provision of this Agreement shall be deemed to have been waived by Railway unless such waiver 
shall be in a writing signed by Railway and addressed to Licensee, nor shall any custom or practice 
that may evolve between the parties in the administration of the terms hereof be construed to waive 
or lessen the right of Railway to insist upon the performance by Licensee in strict accordance with 
the terms hereof.  The terms and conditions contained in this Agreement shall apply to, inure to 
the benefit of, and be binding upon the parties hereto, and upon their respective successors in 
interest and legal representatives, except as otherwise herein expressly provided.  If there shall be 
more than one Licensee, the obligations hereunder imposed upon Licensee shall be joint and 
several. 

 
24. Notice.  Any and all other notices, demands or requests by or from Railway to 

Licensee, or Licensee to Railway, shall be in writing and shall be sent by (a) postage paid, certified 
mail, return receipt requested, or (b) a reputable national overnight courier service with receipt 
therefor, or (c) personal delivery, and addressed in each case as follows: 

 
If to Railway: 
c/o Norfolk Southern Corporation 
1200 Peachtree Street, NE - 12th Floor  
Atlanta, Georgia 30309-3504 
Attention: Director Real Estate 
 
If to Licensee: 
ERIE COUNTY WATER AUTHORITY 
295 Main Street, Room 350 
Buffalo, New York 14203 
Attention: Len Kowalski 

 
Either party may, by notice in writing, direct that future notices or demands be sent to a 

different address.  All notices hereunder shall be deemed given upon receipt (or, if rejected, upon 
rejection). 

 
25. Miscellaneous.  Time is of the essence with regard to each provision of this 

Agreement.  This Agreement shall be construed and interpreted in accordance with and governed 
by the laws of the State in which the Premises are located.  Each covenant of Railway and Licensee 
under this Agreement is independent of each other covenant under this Agreement.  No default in 
performance of any covenant by a party shall excuse the other party from the performance of any 
other covenant.  The provisions of this Agreement that, by their nature, are intended to survive the 
expiration or earlier termination of this Agreement, including Sections 8, 10, 11, 13 and 19, shall 
so survive. 

 
26. Limitations of Grant.  Licensee acknowledges that the license granted hereunder is 

a quitclaim grant, made without covenants, representations or warranties with respect to Railway's 
(a) right to make the grant, (b) title in the Premises, or (c) right to use or make available to others 
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the Premises for the purposes contemplated herein.  Railway is the owner and/or holder of the 
Premises subject to the terms and limitations under which it is owned or held, including without 
limitation conditions, covenants, restrictions, easements (including any pre-existing fiber optic 
easements or licenses), encroachments, leases, licenses, permits, mortgages, indentures, 
reversionary interests, fee interests, zoning restrictions and other burdens and limitations, of record 
and not of record, and to rights of tenants and licensees in possession, and Licensee agrees that the 
rights licensed hereunder are subject and subordinate to each and all of the foregoing.  Licensee 
accepts this grant knowing that others may claim that Railway has no right to make it, and Licensee 
agrees to release, hold harmless and indemnify (and, at Railway's election, defend, at Licensee's 
sole expense, with counsel approved by Railway) Railway, its affiliated companies, and its and 
their respective officers, directors, agents and employees, from and against any detriments to, or 
liabilities of, any type or nature arising from such claims, including punitive damages and any 
forfeitures declared or occurring as a result of this grant. 

 
27. Limitations Upon Damages.  Notwithstanding any other provision of this 

Agreement, Railway shall not be liable for breach of this Agreement or under this Agreement for 
any consequential, incidental, exemplary, punitive, special, business damages or lost profits, as 
well as any claims for death, personal injury, and property loss and damage which occurs by reason 
of, or arises out of, or is incidental to the interruption in or usage of the Facilities placed upon or 
about the Premises by Licensee, including without limitation any damages under such claims that 
might be considered consequential, incidental, exemplary, punitive, special, business damages or 
loss profits.  It is understood and agreed by Licensee that Railway cannot and will not make any 
warranties, representations or guarantees that Licensee's communication system (if any), as located 
on Railway's property, will not be interrupted.  

 
[Remainder of page intentionally left blank] 
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 IN WITNESS WHEREOF, the parties hereto have executed this Agreement in duplicate, 
each part being an original, as of the date first above written. 
 
 
Witness:     
   
 
 
____________________________________ 
As to Railway 
 
 
 
Witness:     
      
  
 
___________________________________                                                                                 
As to Licensee     
  
 
 
 
 

 
NORFOLK SOUTHERN RAILWAY 
COMPANY 
 

 
By: ________________________________ 
       Real Estate Manager 
 
 
 
ERIE COUNTY WATER AUTHORITY 
 
 
By: ________________________________ 
 
Title: _______________________________ 
 
 
 
 

 
 
Activity Number: 1293239  
RJR:10/04/2021  
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COMPANY COPY

POLICY NUMBER: COMMERCIAL GENERAL LIABILITY
CG 24 17 10 01

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

CG 24 17 10 01  ISO Properties, Inc.,  2000 Page 1 of 1

CONTRACTUAL LIABILITY -  RAILROADS

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

 Designated Job Site:

 (If no entry appears above, information required to complete this endorsement will be shown in the Declarations
as applicable to this endorsement.)

With respect to operations performed for, or affecting,
a Scheduled Railroad at a Designated Job Site, the
definition of "insured contract" in the Definitions sec-
tion is replaced by the following:

9. "Insured Contract" means:

a. A contract for a lease of premises. However,
that portion of the contract for a lease of
premises that indemnifies any person or or-
ganization for damage by fire to premises while
rented to you or temporarily occupied by you
with permission of the owner is not an "insured
contract";

b. A sidetrack agreement;

c. Any easement or license agreement;

d. An obligation, as required by ordinance, to
indemnify a municipality, except in connection
with work for a municipality;

e. An elevator maintenance agreement;

f. That part of any other contract or agreement
pertaining to your business (including an in-
demnification of a municipality in connection
with work performed for a municipality) under
which you assume the tort liability of another
party to pay for "bodily injury" or "property
damage" to a third person or organization. Tort
liability means a liability that would be imposed
by law in the absence of any contract or
agreement.

Paragraph f. does not include that part of any
contract or agreement:

(1) That indemnifies an architect, engineer or
surveyor for injury or damage arising out
of:

(a) Preparing, approving or failing to pre-
pare or approve maps, shop drawings,
opinions, reports, surveys, field orders,
change orders or drawings and specifi-
cations; or

(b) Giving directions or instructions, or
failing to give them, if that is the primary
cause of the injury or damage;

(2) Under which the insured, if an architect,
engineer or surveyor, assumes liability for
an injury or damage arising out of the in-
sured’s rendering or failure to render pro-
fessional services, including those listed in
Paragraph (1) above and supervisory, in-
spection, architectural or engineering activi-
ties.

 Scheduled Railroad:



POLICY NUMBER: COMMERCIAL AUTO
CA 20 70 10 13

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

CA 20 70 10 13 © Insurance Services Office, Inc., 2011 Page      of

COVERAGE FOR CERTAIN OPERATIONS
IN CONNECTION WITH RAILROADS 

This endorsement modifies insurance provided under the following:

AUTO DEALERS COVERAGE FORM
BUSINESS AUTO COVERAGE FORM
MOTOR CARRIERS COVERAGE FORM

With respect to coverage provided under this endorsement, the provisions of the Coverage Form apply unless 
modified by the endorsement.

This endorsement changes the policy effective on the inception date of the policy unless another date is indicated 
below. 

Named Insured: 

Endorsement Effective Date: 

SCHEDULE 

Scheduled Railroad Designated Job Site 

Information required to complete this Schedule, if not shown above, will be shown in the Declarations. 

With respect to the use of a covered "auto" in 
operations for or affecting a railroad designated in the 
Schedule at a Designated Job Site, the two 
exceptions contained in the definition of "insured 
contract" relating to construction or demolition 
operations performed within 50 feet of a railroad do 
not apply. 

1 1
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