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ERIE COUNTY WATER AUTHORITY 
STAFF MEMORANDUM 

To: Jerome D. Schad, Chair 
Mark S. Carney, Vice Chair 
Peggy A. LaGree, Treasurer 

Cc: Terrence D. McCracken, Secretary 
Karen A. Prendergast, Chief Financial Officer 
Russell J. Stoll, Chief Operating Officer 
Leonard F. Kowalski, Executive Engineer 
Michael Quinn, Senior Distribution Engineer  
Jeff Sylvester, Distribution Engineer  
Katherine A. Gillette, Associate Attorney  

From: Margaret A. Murphy, General Counsel 

Date: August 4, 2020 

Subject: Settlement and Release Agreement with 716 Site Contracting, Inc. 

On August 23, 2019, there was a catastrophic failure of a 24-inch cast iron 
watermain, located in the vicinity of 177 Cayuga Creek Road, Cheektowaga, New 
York.  At the time, 716 Site Contracting, Inc. (the “Contractor”) was installing a 
new water distribution line pursuant to an Authority contract (CH-010 [PN 
201800075], referenced as the “Contract”) awarded on March 26, 2019 (Item #12). 
The Authority immediately deployed work crews, including an Authority crew and a 
crew supplied by Russo Development, Inc. (“Russo”), to make the emergency repairs 
and to restore water services in the affected area. Russo had been awarded an 
emergency repair contract by the Board on August 24, 2017 (Item #2). 

After the Engineering and Accounting Departments were able to tally and 
verify the expenses, the Authority’s Executive Engineer Len Kowalski sent a letter, 
dated December 11, 2019, to the Contractor seeking reimbursement in the amount 
of $47,458.49 for expenses incurred by the Authority in repairing and restoring 
water service to the affected area.  A copy of this letter is attached to this 
memorandum.   

In response to this letter, the Contractor retained Jeffrey A. Carlino, a 
partner at Kenney Shelton Liptak Nowak LLP, to represent it in this claim.  Mr. 
Carlino and the Legal Department have exchanged a series of letters and emails 
regarding this claim.  Members of the Authority’s Legal and Engineering 
Departments also participated in a phone conference with the Contractor and Mr. 

https://www.ecwa.org/files/pdf/3-26-19_final_minutes.pdf
https://www.kslnlaw.com/jeffrey-a-carlino
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Carlino to discuss the facts and the merit of the claim.  Mr. Carlino and his client 
continue to deny any negligence, on the part of the Contractor, relating to the 
failure of the 24-inch cast iron watermain, or any other allegations of wrongdoing or 
breach of contract. The Authority, on the other hand, has been resolute in seeking 
reimbursement for its expenses for repairing the watermain and restoring service. 
 
  The Authority and the Contractor, nonetheless, have agreed to disagree as to 
the merits of the claim and to settle this matter.  
 
 Pursuant to the terms of the Settlement and Release Agreement (the 
“Agreement”), the parties understand that by entering into this Agreement neither 
party makes any concession or admission as to the merit of the disputed matter 
claimed or asserted by the other.  The Authority and the Contractor agree to settle 
the matter to avoid the uncertainty and expenses to resolve these legal disputes 
through arbitration or litigation, and not to sever the business relationship the 
parties may have now or in the future.   
 
 The Contractor agrees to reimburse the Authority the sum of $47,458.49 for 
expenses incurred by the Authority in repairing and restoring water service to the 
affected area. The Authority agrees nothing in this Agreement would give cause for 
the Authority to find the Contractor as a non-responsible bidder based upon its 
performance under the Contract or based upon the incident.  The Authority further 
acknowledges that nothing in this Agreement would render the Contractor not 
qualified to respond to future Authority bid invitations or to be awarded a contract 
if it was to be determined the Contractor was the lowest responsive bidder. 
 
 A copy of the Agreement signed by the Contractor and its attorney is 
submitted with this memorandum. 
 
 If Board member wishes to discuss or ask for more information relating to 
this incident or the Agreement, I respectfully request such discussions be conducted 
in a close-door session pursuant to Public Officers Law § 108 (3) (attorney-client 
privileged communications recognized under state and federal law) and Public 
Officers Law §105 (1)(d)(discussion regarding proposed or current litigation). 
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MINUTES of the MEETING of the ERIE COUNTY WATER AUTHORITY held in 
the office, 295 Main Street, Room 350, Buffalo, New York, on the 24th day of August, 2017. 

PRESENT: Robert Anderson, Chairman 
  Jerome D. Schad, Vice Chairman 
  Karl J. Simmeth, Jr., Treasurer     
  Joseph T. Burns, Secretary to the Authority
  Earl Jann, Executive Director 
  Robert J. Lichtenthal, Jr., Deputy Director 
  Russell Stoll, Executive Engineer
  Paul Riester, Director of Administration 
  Karen Prendergast, Comptroller 
  Steve D’Amico, Business Office Manager
  Daniel NeMoyer, Director of Human Resources 
  Jacqueline Mattina, Deputy Associate Attorney  
  Darlene Sikorski-Petritz, Deputy Associate Attorney 
  Terrence McCracken, Deputy Administrative Director 

Richard Planavsky, Chief Business Officer Manager/Budget Director

ATTENDEES:  Mike Wymer 

CALL TO ORDER

PLEDGE TO THE FLAG

I. - ROLL CALL

II. - READING OF MINUTES

Motion by Mr. Simmeth seconded by Mr. Schad and carried to waive the reading of the 
Minutes of the Meeting held on Thursday, August 10, 2017. 

III. - APPROVAL OF MINUTES

Motion by Mr. Simmeth seconded by Mr. Schad and carried to approve the Minutes of 
the Meeting held on Thursday, August 10, 2017. 

IV. - REPORTS 

A)  SECRETARY
B)  LEGAL
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VI. - UNFINISHED BUSINESS (NONE)

VII. - NEW BUSINESS (RESOLUTIONS 2-5) 

ITEM 2 - AWARD OF CONTRACT TO RUSSO DEVELOPMENT, INC. FOR 
EMERGENCY WATERMAIN REPAIR CONTRACT FROM AUGUST 1, 
2017 THROUGH JULY 31, 2019, PROJECT NO. 201700055 - $2,273,670.00 

Motion by Mr. Simmeth seconded by Mr. Schad

WHEREAS, The Erie County Water Authority (Authority) heretofore advertised in the 
Dodge Reports and the NYS Contract Reporter on the 3rd day of July, 2017, a notice inviting 
sealed bids or proposals in accordance with Section 1069 of the Public Authorities Law for 
Emergency Watermain Repair Contract from August 1, 2017 through July 31, 2019; and 

WHEREAS, Sealed bids or proposals were opened in the office of the Authority on the 
25th day of July, 2017, at 11:00 a.m., local time, and were as follows: 

BIDDERS   AMOUNT

Russo Development, Inc.  $2,273,670.00* 
Mark Cerrone, Inc.     2,322,998.00 
Kandey Company, Inc.    2,477,565.00 

*Corrected Figure; and  

WHEREAS, The bid bonds have all been approved by Anthony Alessi, Claims 
Representative/Risk Manager; and

WHEREAS, Lavonya Lester, Director of Equal Employment Opportunity, has advised 
that the low bidder, Russo Development, Inc. has complied with the Authority's Affirmative 
Action Requirements and recommends that they be allowed to proceed with their contract based 
on that fact; and

WHEREAS, Russell J. Stoll, Executive Engineer and Leonard F. Kowalski, Sr. 
Distribution Engineer have reviewed the specifications and bids and determined that Russo 
Development, Inc. is the lowest bidder qualified to perform the project and have recommended 
that a contract be awarded to that firm for the abovementioned project;   

NOW, THEREFORE, BE IT RESOLVED:
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That it is hereby determined that Russo Development, Inc. is the lowest responsible 
bidder for the abovementioned project, and that the Chairman is hereby authorized and directed 
to execute a contract with said contractor for the Emergency Watermain Repair Contract from 
August 1, 2017 through July 31, 2019 in the total amount of $2,273,670.00; and be it further 

RESOLVED: Pursuant to New York State Finance Law 139-j and 139-k and the 
Authority's Purchasing Guidelines, Policies and Procedures with the award and execution by the 
Authority of this contract, the Restricted Period will cease; and be it further

RESOLVED:  That the Secretary is hereby authorized to return to the unsuccessful 
bidders their deposit submitted with their bid to the Authority for the abovementioned project; 
and be it further 

RESOLVED:  That the Director of Administration is hereby authorized and directed to 
create a Master Purchase Order for the abovementioned contract.

Ayes:  Three; Commrs. Anderson, Schad and Simmeth 
Noes:  None 

ITEM 3 - REFUND FOR NEW SERVICE INSTALLATIONS - $3,731.81

Motion by Mr. Simmeth seconded by Mr. Schad

WHEREAS, The Erie County Water Authority ("Authority") has installed new services 
identified on its records by OWIP numbers; and 

WHEREAS, Said new services have been completed and the actual cost thereof 
ascertained; and

WHEREAS, The entire actual cost thereof is less than the estimated cost of the new 
services; and

WHEREAS, Karen A. Prendergast, Comptroller, under the date of August 10, 2017, has 
recommended that the following refunds be made; 

NOW, THEREFORE, BE IT RESOLVED:

That the Authority repay the difference between the estimated cost of said new services 
and the entire actual costs thereof to the parties and in the amounts hereinafter set forth: 



ERIE COUNTY WATER AUTHORITY 

Mr. Eric Pacer 
716 Site Contracting, Inc. 
PO Box 120 
North Boston New York 14110 

Dear Mr. Pacer: 

December 11, 2019 

Re: Contract No. CH-010 
Water System Improvements 
Town of Cheektowaga 
ECWA Project No. 201800075 

On Friday, August 23, 2019, the Erie County Water Authority (ECWA) was made aware of a 
joint leak on the existing 24-inch cast iron watermain near 177. Cayuga Creek Road by our 
consultant, CHA Consulting, Inc. (CHA). Based on the information that was provided from the 
field, ECWA had no objection to the work continuing. A short time later, the main experienced 
a catastrophic failure. ECW A forces were dispatched to shut down the affected main. 
Subsequently, it was found the contractor had excavated under and behind a bend compromising 
the integrity and stability of the bend. At the time ECW A was notified about the joint leak, we 
were not made aware of the excavation work being performed in the vicinity of the existing 
watermains that ultimately caused the failure. 716 Site Contracting, Inc. was aware of the 
location of the existing facilities and failed to protect and support the existing facilities. 

Emergency repair crews were dispatched to place the watennain into service. It took multiple 
crews over 24 hours to get the main temporarily repaired and back into service. 

There are numerous items on the plans and in the Project Manual that clearly cautions the 
contractor to be cognizant of the potential impact/liability of working around/near underground 
utilities. Notifications to Contractor for maintaining all facilities during construction includes, 
but is not limited to: 

1) Project Manual, Section 01270 Measurement and Payment, page 01270-1, 1.01, D, "Each 
of the bid items shall also include the cost required in supporting and protecting existing 
utilities while working under, over or alongside or near the utility. Also included, is the 
protection of overhead telephone, cable, electric power or other lines and the supporting 
of poles, if required. 
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a) The utilities likely to be encountered include: 

i) Storm and sanitary sewers. 

ii) Gas, water, electric, telephone, fiber optic, and cable TV house service 
connections. 

b) The cost of repairing any damage to the various utilities done during the installation 
of the work shall be included in the various bid items. 

2) Project Manual, 0700-14, 4.04, A-2.d, "the safety and protection of all such underground 
facilities and repairing any damage thereto resulting from the work." 

3) Project Manual, 01562-2, 1.04, A-3,4,5 

4) Project Manual, 01562-3, C-1 ,2 

5) Plan sheet G-002, General Note 26, "The Contractor shall take care to prevent damage to 
existing utilities. Damaged utilities shall be immediately repaired by contractor at 
contractor' s expense." 

The above refenced sections of the contract documents indicate that the contractor is responsible 
to protect the existing watermain and is responsible for the damage caused by failing to do so. 

The costs borne by ECWA to repair the watermain under emergency conditions are as follows: 

Labor .. .. ... .. ... ..... ..... ...................... ..... .. $5,067.43 
Transportation ........... ... ................. .. .. ... $2,267.03 
Materials ................ .... .. .. ... ................... $5,547.87 
Payments to Contractors ..... .. ............. $29,742.50 
Overhead ................ .. ...... .... ........... .... ... $4,833.66 

Total Amount Due .. ........................... $47,458.49 

Your contract with ECW A states, "CONTRACTOR shall assume full responsibility for any 
damage to any such land or area, or to the owner or occupant thereof, or of the adjacent land or 
areas resulting from the performance of the Work." (Project Manual at p. 00700-22, § 6.11.A.1). 
Further, "[s]hould any claim be made by any such owner or occupant because of the performance 
of the Work, CONTRACTOR shall promptly settle with such other party by negotiation or 
otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law." 
(Project Manual at p. 00700-22, § 6.11.A.2). You would also be responsible for all attorney fees 



Mr. Eric Pacer 
716 Site Contracting, Inc. 
December 11, 2019 
Page 3 

and expenses, including any costs associated with arbitration or other dispute resolution 
proceeding. (Project Manual at p. 00700-22, § 6.11.A.3 and at p. 00700-25, § 6.20A). 

ECWA demands payment of $47,458.49 for the damages caused by your work performance. 
ECWA currently hold $76,384.66 in retention on this contract (CH-010). Unless you dispute 
this damage claim, ECW A will withhold $47,458.49 from the final payment of this contract to 
satisfy this damage claim. 

If you have any questions regarding this matter, you should contact Katherine A. Gillette, 
Associate Attorney, in the ECWA Legal Department. Her direct line is 716-849-8448. 

Very truly yours, 

UNTY ~?J::tl~y 
eonard F. flt, PE 

Executive E11gineer 

LFK:jmf 
cc: R.Stoll 

J.Sylvester 
M.Jarmuz (CHA) 
K. Prendergast 
M. Murphy 
K. Gillette 

CONT-CH-010-1801-1-186-B 
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ERIE COUNTY WATER AUTHORITY
295 MAIN ST RM 350
BUFFALO NY 14203

(716) 849-8484

INVOICE NO. 201904 DATE: 11/24/2019

716 Site Contracting
PO Box 12
North Boston, NY  14110 TERMS: NET CASH

Cost

5,067.43$  
2,267.03
5,547.87

29,742.50
4,833.66

Total Amount Due $47,458.49

Repair to 24" cast iron watermain near 177 Cayuga Creek Rd in the Town of Cheektowaga on
August 23, 2019.

All payments should be remitted to:  295 Main St Rm 350, Buffalo NY 14203

Labor

Description

Transportation
Materials
Payments to Contractors
Overhead
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