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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ERIE 
------------------------------------------------------------------)( 

NEW YORK CENTRAL MUTUAL INSURANCE COMPANY 
as subrogee of MARK E. MONCALIAN and 
GAIL A. MONCALIAN 

Plaintiff/Petitioner, 

- against -

ERIE COUNTY WATER AUTHORITY 
Defendant/Respondent. 

------------------------------------------------------------------)( 

Index No. 814181/2019 

NOTICE OF ELECTRONIC FILING 
(Mandatory Case) 

(Uniform Rule § 202.5-bb) 

You have received this Notice because: 

1) The Plaintiff/Petitioner, whose name is listed above, has filed this case using the 
New York State Courts E-filing system ("NYSCEF"), and 

2) You are a Defendant/Respondent (a party) in this case. 

If you are represented by an attorney: 
Give this Notice to your attorney. (Attorneys: see "Information for Attorneys" pg. 2). 

If you are not represented by an attorney: 
You will be served with all documents in paper and you must serve and file your 
documents in paper, unless you choose to participate in e-filing. 

1f you choose to participate in e-filing, you must have access to a computer and a 
scanner or other device to convert documents into electronic format, a connection 
to the internet, and an e-mail address to receive service of documents. 

The benefits of participating in e-filing include: 

! Serving and filing your documents electronically 

! Free access to view and print your e-filed documents 

! Limiting your number of trips to the courthouse 

! Paying any court fees on-line (credit card needed) 

To register for e-filing or for more information about howe-filing works: 

! Visit: www.nycourts.gov/efile-unrepresented or 
! Contact the Clerk's Office or Help Center at the court where the case was filed. Court 

contact information can be found at www.nycourts.gov 
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To find legal information to help you represent yourself visit www.nycourthelp.gov 

Information for Attorneys 
(E-filing is Mandatory for Attorneys) 

An attorney representing a party who is served with this notice must either: 

1) Immediately record his or her representation within the e-filed matter on the 
NYSCEF site www.nycourts.gov/efile ; or 

2) File the Notice of Opt-Out form with the clerk of the court where this action is 
pending and serve on ali parties. Exemptions from mandatory e-filing are limited to 
attorneys who certify in good faith that they lack the computer hardware and/or 
scanner and/or internet connection or that they lack (along with ali employees subject 
to their direction) the knowledge to operate such equipment. [Section 202.5-bb(e)] 

For additional information about electronic filing and to create a NYSCEF account, visit the 
NYSCEF website at www.nycourts.gov/efile or contact the NYSCEF Resource Center 
(phone: 646-386-3033; e-mail: efile@nycourts.gov). 

Dated: December 13, 2019 

Marco Cercone, Esq. 
Name 

Rupp Baase Pfalzgraf Cunningham LLC 
Firm Name 

To: Erie County Water Authority 

295 Main Street, Room 350 

Buffalo, New York 14203 

1600 Liberty Building, 424 Main Street 
Address 

Buffalo, New York 14202 

(716) 854-3400 
Phone 

stachowski@ruppbaase.com 
E-Mail 

6/6/18 
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STATE OF NEW YORK 
SUPREME COURT: ERIE COUNTY 

MARK E. MONCALLAN and 
GAIL A. MONCALIAN 
6271 Eckhardt Road 
Lake View, New York 14085 

Plaintiffs, 

INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/13/2019 

v. Index No.: 81418112019 

ERIE COUNTY WATER AUTHORITY 
295 Main Street, Room 350 
Buffalo, New York 14203 

Defendant. 

AMENDED SUMMONS 

TO DEFENDANT: 

YOU ARE SUMMONED to appear in this action by serving your answer to the 
verified complaint on plaintiffs attorney within the time limits stated below. 

Erie County is designated as the county where this action will be tried, because 
one or more of the parties to this action resides in that county. 

TIME LIMITS TO ANSWER: 

(I) If this summons is served by delivery to you personally within 
New York State, you must answer the verified complaint within TWENTY (20) days after sLlch 
delivery. 

(2) If this summons is not served by delivery to you personally within 
New York State, and not served pursuant to CPLR 312-a, YOLl must answer the verified 
complaint within THIRTY (30) days after service is complete. 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/13/2019 

(3) [fthis summons is served pursuant to CPLR 312-a, see accompanying 
STATEMENT OF SERVICE BY I'vIAIL for time limits to answer. 

IF YOU FAIL TO ANSWER THE VERIFIED COMPLAINT within the time 
stated, judgment will be entered against you for the relief demanded in the verified complaint. 

Dated: November 27, 2019 
Buffalo, New York 

RUPP BAASE PFALZGRAF CUNNINGHAM LLC 
Attorneys for the Plaintiff, 
Mark E. Moncalian and Gail A. Moncalian 

~~ 
By: ---':~--;::,-----=-.~~=~_ 

Marco Cercone, Esq. 
1600 Liberty Building 
Buffalo, New York 14202-3502 
(716) 854-3400 
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STATE OFNEW YORK 
SUPREME COURT: ERIE COUNTY 

MARK E. MONCALlAN and 
GAIL A. MONCALIAN 

Plaintiff, 

INDEX NO. 814181/2019 

RECEIVED NYSCEF: 12/13/2019 

v. Index No.: 814181/2019 

ERIE COUNTY WATER AUTHORITY 

Defendant. 

VERIFIED AMENDED COMPLAINT 

Plaintiffs, Mark E. Moncalian and Gail A. Moncalian (the "Moncalians") by and 

through its attorneys, Rupp Baase Pfalzgraf Cunningham LLC, as and for its verified amended 

complaint against defendant, Erie County Water Authority, herein alleges as follows: 

I. At all times hereinafter mentioned, the Moncalians lived at 

6271 Eckhardt Road, Lake View, New York ("subject property"). 

2. Upon information and belief, at all times hereinafter mentioned, 

defendant, Erie County Water Authority, was and is a public benefit corporation formed in 1949 

by an Act of the New York State Legislature and is located at 295 Main Street, Room 350 

Buffalo, New York 14203. 

3 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/13/2019 

3. On or about June 27, 2019 between 12:01 a.m. and 11:59 a.m., a high 

pressure line water main break ("water main break") occurred near the subject property and 

caused substantial damage to the subject property. 

4. More specifically, the water main break caused the subject property's 

basement to flood, which, among other things, caused extensive damage to the subject property, 

in addition to significant cleanup costs. 

6. Upon information and belief, due to the water main break and the 

subsequent flooding of the subject property's basement on or about June 27, 2019, the 

Moncalians have been damaged in the total amount of no less than $31,980.31. 

7. Following the loss, on July 23, 2019, the Moncalians timely served a 

notice of claim on the Erie County Water Authority as required by General Municipal Law 

§ 50-e. A copy of the notice of claim is attached hereto as Exhibit A. 

8. Additionally, plaintiffs insurance company, New York Central Mutual 

Fire Insurance Company ("NYCM") timely served a notice of claim on the Erie County Water 

Authority as required by General Municipal Law § 50-e. A copy of the notice of claim and the 

letter enclosing the notice of claim is attached hereto as Exhibit B. The Erie County Water 

Authority received the notice of claim on September 9, 2019. The copy of the certified receipt is 

attached hereto as Exhibit C. 

4 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF: 12/13/2019 

9. To date, it has been more than thirty days since both notice of claims were 

served and the Erie County Water Authority has failed andlor refused to pay both NYCM's 

claim and the Moncalians claim for the damages caused by the negligence, recklessness, and/or 

carelessness of the Erie County Water Authority and/or its employees. 

FIRST CAUSE OF ACTION 
(Negligence) 

10. Plaintiff repeats and realleges the allegations set forth in paragraphs 

"I" through "9" of this verified amended complaint. 

II. Upon information and belief, the Erie County Water Authority owned, 

controlled, and/or maintained the water lines located at or near the subject property. 

12. Upon information and belief, the Erie County Water Authority owed a 

duty to the Moncalians to exercise reasonable and prudent care in inspecting and/or maintaining 

the Erie County Water Authority's property in a reasonably safe condition, free from known 

andlor knowable defects; andlor otherwise to take all reasonable and necessary precautions to 

prevent damage to the property of others, such as that of the Moncalians. 

13. Upon information and belief, the Erie County Water Authority breached 

its aforesaid duties, which caused the subject property to flood with water on June 27, 2019, 

which caused damage to the subject property. 

5 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/13/2019 

14. Upon information and belief, the incident described herein and resulting 

damages were caused solely and wholly through the negligence, carelessness, and/or 

recklessness of the Erie County Water Authority, and without any culpable conduct on the part 

of the Moncalians. 

IS. Upon information and belief, the Erie County Water Authority was 

negligent, careless, and/or reckless generally and in the following manner: 

(a) negligently, carelessly, and/or recklessly failing properly to 
inspect, service, maintain, repair, and/or perform work to the 
waterline(s) located at or near the subject property; and 

(b) negligently, carelessly, and/or recklessly failing and omitting to 
take adequate steps to prevent the loss, under the circumstances. 

16. Pursuant to Erie County Water Authority's negligent conduct the 

Moncalians have been damaged in the amount of no less than $31,980.31. 

17. Upon information and belief, as a direct and proximate result of the Erie 

County Water Authority's negligent, careless, and/or reckless actions, the Moncalians sustained 

damages in an amount to be determined at trial, but no less than $31,980.31, plus interest as 

allowed by law, together with the costs and disbursements of this action, and such other and 

further relief as this Court deems just and proper. 

6 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/13/2019 

WHEREFORE, plaintiffs demands judgment against defendant, 

Erie County Water Authority in the amount of no less than $31,980.31, plus accrued interest, 

costs, and disbursements, 

Dated: November 27,2019 
Buffalo, New York 

RUPP BAASE PFALZGRAF CUNNINGHAM LLC 
Attorneys for the Plaintiff, 
Mark E. Moncalian and Gail A. Moncalian 

. /~C~--== BY:_~~~~~~ __ ~~ __________ __ 
Marco Cercone, Esq. 

1600 Liberty Building 
Buffalo, New York 14202-3502 
(716) 854-3400 

7 

7 



IFILED: ERIE COUNTY CLERK 12/13/2019 10:14 AMI 
NYSCEF DOC. NO.5 

r' 
I· 
i 
! 
I i ."-

r 

I 
I 
I· 

I 
I 

i 
I 
! 

I 

I , 
I 

I 
I , 
I 
I 
I 
~ ~". 

f 
! 
i 

I 
I 
I 
I 

INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/13/2019 



IFILED: ERIE COUNTY CLERK 12/13/2019 10 14 AMI 
5 

'. . . . , . 

. ,tciijl~' i;Xl~~~ati: 
. . '. ;." ":. . .. " 

,j.~j 

}. 

(~.~M~~i~~g.dn(f~ii~;d~?~.~ . 

i 

_. "~' 

'" 

INDEX NO. 814181/2019 

RECEIVED NYSCEP, 12/13/2019; 
I 



IFILED: ERIE COUNTY CLERK 12/16/2019 11:24 AMI 
NYSCEF DOC. NO. 6 

Exhibit A 

INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/16/2019 
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PROPERTY DAMAGE CLAIMANT STATEMENT 
CLAIMS REPRESENTATIVE I RISK MANAGER 

ERIE COUNTY WATER AUTHORITY 
295 MAIN STREET - ROOM 350 

BUFFALO, NEW YORK 14203-2494 
(716) 849-8484 - TELEPHONE 

(716) 849..a«<;3 - FAX 

INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/16/2019 

Property Damage Claim Checklist, (the following items must be included for your claim to be processed): 

GI 1 - Insurance declaration page (If at fault, the Erie County Wafer Authority or our insurance company 
will reimburse for uncovered items such as your deductible) 

o 2 - Two written es1imates 

o 3 - Evidence of any other amounts yoti afe claiming 

Please Print 

I Claimant Name I r; c:, \ )'I" 6 \ "\ Q..C,-1 i G... Y) I Social Security # 

I Home Phone # I 7 J f., - (" J. 7 -:2 ISS' W;;;Whone# !l (G, 71 -; . (., 'iiib 

jAccidentiDamageLocation Jlo:J11 Ec/<;hard+ K?£, La.Aevit.i.J..), ~y ILJo'65 

i Date of Incident j,1L<ne.;11,70 I 7' I Time of Incident T ~/p.m. 
r Police Contacted? I \,. YeV No I Police Report Taken? , Yes I No 

\ If NO, why? 
I 

; 
: Name , , 
I Address 

I Home Phone # 
~ 

! 

If this is not your property, give the name and address of the owner: 

I Zip Code 
I 

I Work Phone # I 

I Repair Estimates '$ 

(. ,\ -t u'1-~·~l ~",rv'-,~'-'\.,,\" 
Witness(es), if available 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF: 12/16/2019 

Claimant's Statement (please be specific): 
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(L'se rcvcr:-se sid€;'" if nece55ary) 

VERIFICATION 

\?)(),\\ ~. Mt'lDt:v..\\~\~being duly sworn, deposes and says s/he is the Claimant in this action; thal s/he has read 
the foregoing Notice of Intention to File a Claim and knows the contents thereot; that the same is true to the 
knowledge of deponent, except as to the matrers therein stated [0 be alleged upon inforrnarion and belief, and as to 
those matters s/he believe it to be true. 

Claimant's Signatur<.~',.<,="" "-',::J==' ,-,---rui-:'---tI.!.(fYL, "-,VI"",~"""",,1::=,,=-<,,,~=:/,,~=c:. Date: 

HEATHER A, MICHALAK 
NOTARY PUBLIC ,STATE OF NEW YORK 

No.01M16325747 
Qua lilled in Chaulauqua County 

My Commission fxpires June 0 I, 20.!:. 3 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/16/2019 
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Exhibit B 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/16/2019 

RUPF' 
BAASE 
PFALZGRAF 
CU N N I NGHAMLlc 
ATTORNEYS 

CERTIFIED MAlL / RETURN 
RECEIPT REQUESTED 

Margaret A. MUIphy, Esq. 
General Counsel 
Erie County Water Authority 
295 Main Street - Room 350 
Buffalo, New York 14203-2494 

Dear Ms. Murphy: 

1600 Uberty Building, 424 Main Street, Buffalo, NY 14202 
716.854.3400 ~ ruppbaase.com 

August 29, 2019 

MARCO CERCONE 

cercone@ruppbaase.com 

0027 6145 2772 42 
9489 0090 

Re: New York Central Mutual Insurance Company as subrogee of 

/jfj 
Enclosure 

Mark E. Moncalian and Gail A. Moncalian v. Erie County WaterAuthority 
Our File No. 0005.25662 

Enclosed please fmd a copy of our notice of claim pursuant to Section 50-e. 

Should you have any questions, please feel free to give me a call. 

Marco Cercone 

Innovation in Practice 
Rochester I Williamsville I Albany I Jamestown 
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NEW YORK CENTRAL MUTUAL 
rNSURANCE COMPANY 
as subl"Ogee of MARK E. MONCAUAN and 
GAIL A. MONCAUAN 

Claimant, 

v. 

ERIE COUNTY WATER AUTHORITY. 

TO: ERIE COUNTY WATER AUTHORlTY 

INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/16/2019 

NOTICE OF CLAIM 

PLEASE TAKE NOTICE that Rupp Boase Pfalzgraf CUlmingham LLC, on 

behalf of the claimant, Kew York Central Mutual Insurance Company as subrogee of 

Mark E Moncal ian and Gail A. Moncalian, hereby makes claim and dematld against the 

Eric County Water Authority as follows: 

I. The claimant's post-office address is 1899 Central Plaza East, Edmeston, 

New York. The claimant's subrogors' post-office address is 6271 Eckhardt Road, Lake View, 

New York. 

2. The claimant's attorney is Marco Cercone. Esq., of Rupr Baase I'lnlzgraf 

Cunningham LLC. with a post-ot11ce address at 1600 Liberty Building, ~14 Main Street Buflnlo, 

New Ynrk. 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/16/2019 

J. The claim is one for negligence which resulted in property damage to 

6271 Eckhardt Road, Lake View, County oCErie, State of New York, on 01' about June 27, 2019 

between 12:0 I n.m. and II :59 a.m. Specit1cally, a high pressure line water main break occurred 

near the property known as 6271 Eckhardt Road, Lake View, New York ("suqieet property)", 

and caused substantial damage. Namely, among other things, the water main break caused the 

subject property basement to nood. Moreover, this caused dal11age to the property. personal 

belongings of claimant's subrogors, carpeting, and the hot water tatU<. Additionally, as a result 

of the water damages signitlcant cleanup costs were incUlTcd by the claimant's subrogors. 

4. Upon information and belief, the incident described herein and resulting 

damages sustained were caused as a result of the negligence. carelessness, recklessness. acts 1 

omissions. and/or unlawful conduct on the pilit of the agents, servants. andlol' employees of the 

Erie County Water Authority, and more particularly, among other things, in I'ailing to properly 

operate the water main , and otherwise failing to property inspect or maintain the waler main 

prior to the date in question. 

5. It is alleged the incident described herein occurred without any negligence 

01' carelessness On the part of the claimant or its subrogors. 

2 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/16/2019 

WH F-RICFOHE. ciaimant roqllests that the rel'ie COllIlL) \\'atel' ,\uthorlL), honor 

<lnd pay the claim on bl.~halr of NL'-\\' York Cenlral Mutual !Il~ltnlnc~ l'ompany as subrogee or 

Mark E i\!oncalian and Gnil A. i\"[ol1t.:alian. The Erie County \Valer Authl,)rity !l\!!'t:by is nolitkd 

the claimant intends to l,.'Ollllllent.:c a lawsuit on this clainl. (t)gcthcr with inlen:sls. CO!irs. and 

dishtlrsenlcnts. 

"". 

SlXIT tll' :\\,II' YORK 
) .s:-;.: 

COCl\'1 Y Uf OTSFUU ) 

JOD! L. r:OLEY·.IO!-JWlT()N 
Normy Public. SIFt\o of New York 
QUilflfl<'id In Erlo County r~) 
My Commission ExpIres Nov. 22, 2:-}lQv/ 

I, David I:\'ans, being uUly sworn, deposes and say':i that IllIll i.\ 1\~preSelHali\'~ oj' 
:\c\\ York Centl:al \lulllrll 11lsurant.'c Company, I'cprc:icnting Ih{.' r .. :[uiman! in the ahnve~l.:lHitled 
action. I hul,.{.' I'~ad tll~ t'()r~going notice or claim and know the CnnlL'111$ thereof. The l;olltCllls 

arc tnil' to Ill)' OWI1 I":Jlowledge ~xcepl [\~ to matteI's Iht~r~itl :-itntL'd to be- fdlcgcd UpOIl i!lJiJrlllUlioll 

and bdir...'I'. <IIh.1 tti to thuse matl~I's, I believe the-Ill \o.j:;lg-tfl:H:.'-;-" .. __ -----.,-.-... ~ ) - -- - .... --
'-:~~':'~'~'<r;;~_. '~t.- ' .. :~ .. ). 

[)Hvid E\-"~l1ls 

... .-
/\ ..... :..: __ ). i'i.'lt'; 

,'I' 
"~ . 

i·;:,.', ·'·.i>. 
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INDEX NO. 814181/2019 

RECEIVED NYSCEF, 12/16/2019 

IitI :;:;;;%f ff:~~ftE···--~----···-··-·-----...- ... -._--.... -..... -.. ------... --........ -.. -.. -.-.----

Date Produced: 09109/2019 

RBPC: 

The following is the delivery information for Certified Mail™ item number 9489 0090 0027 6145 2772 42. 
Our records indicate that this item was delivered on 09/06/2019 at 12:19 p.m. in BUFFALO, NY 14203. 
The scanned image of the recipient informa,r iSlrrided bel~w. 

Signature of Recipient: VlA.{ ~. 

Address of Recipient: 295 IVIIA.IN SY BIUIFFA.ILC>, 
NV 14203 

Thank you for selecting the Postal Service for your mailing needs. If you require additional assistance, 
please contact your local post office or Postal Service representative. 

Sincerely, 
United States Postal Service 

The customer reference number shown below is not validated or endorsed by the United States Postal 
Service. It is solely for customer use. 

Customer Reference Number: 0005.25662 




