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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

R e — .__.X

NEW YORK CENTRAL MUTUAL INSURANCE COMPANY
as stbrogee of MARK E. MONCALIAN and
GAIL A. MONCALIAN

Plaintiff/Petitioner,
- against - Index No. 814181/2019
ERIE COUNTY WATER AUTHORITY
Defendant/Respondent.
X

NOTICE OF ELECTRONIC FILING
(Mandatory Case)
(Uniform Rule § 202.5-bb}
You have received this Notice because:

1) The Plaintiff/Petitioner, whose name is listed above, has filed this case using the
New York State Courts E-filing system (“NYSCEF"), and

2) You are a Defendant/Respondent (a party) in this case.

If you are represented by an attorney:
Give this Notice to your attorney. (Attorneys: see “Information for Attorneys” pg. 2).

If you are not represented by an attorney:
You will be served with all documents in paper and you must serve and file your
documents in paper, unless you choose io participate in e-filing.

If you choose to participate in e-filing, you must have access to a computer and a
scanner or other device to convert documents into electronic format, a connection
to the internet, and an e-mail address to receive service of documents.
The benefits of participating in e-filing include;

g Serving and filing your documents electronically

! Free access to view and print your e-filed documents

¥ Limiting your number of trips to the courthouse

ez

Paying any court fees on-line (credit card needed)
To register for e-filing or for more information about how e-filing works:
? Visit: www.nycourts.gov/efile-unrepresented or

¥ Contact the Clerk’s Office or Help Center at the court where the case was filed. Court
contact information can be found at www.nycourts.gov
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To find legal information to help you represent yourself visit www.nycourthelp.qov

Information for Attorneys
(E-filing is Mandatory for Attorneys)

An attorney representing a party who is served with this notice must either:

1) Immediately record his or her representation within the e-filed matter on the
NYSCEF site www.nycourts.gov/efile ; or

2) File the Notice of Opt-Out form with the clerk of the court where this action is
pending and serve on all parties. Exemptions from mandatory e-filing are limited to
attorneys who certify in good faith that they lack the computer hardware and/or
scanner and/or internet connection or that they lack (along with all employees subject
to their direction) the knowledge to operate such equipment. [Section 202.5-bb(e)]

For additional information about electronic filing and to create a NYSCEF account, visit the
NYSCEF website at www.nycourts.gov/efile ar contact the NYSCEF Resource Center
(phone: 646-386-3033; e-mail: efile@nycourts.gov).

Dated: December 13, 2019

Marco Cercone, Esq. 1600 Liberty Building, 424 Main Street
Name . Address
Rupp Baase Pfalzgraf Cunningham LLC Buffalo, New York 14202
Firm Name

(716) 854-3400
Phone

stachowski@ruppbaase.com
E-Mall

To: Erie County Water Authority

295 Main Street, Room 350

Buffalo, New York 14203

6/6/18
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STATE OF NEW YORK
SUPREME COURT : ERIE COUNTY

MARK E. MONCALIAN and
GAIL A. MONCALIAN

6271 Eckhardt Road

Lake View, New York 14085

Plaintiffs,

v, Index No.: 814181/2019

ERIE COUNTY WATER AUTHORITY
295 Main Street, Room 350
Buffalo, New York 14203

Defendant,

AMENDED SUMMONS

TO BEFENDANT:

YOU ARE SUMMONED to appear in this action by serving your answer to the
verified complaint on plaintiff’s attorney within the time limits stated below.

Erie County is designated as the county where this action will be tried, because
one or more of the parties to this action resides in that county.

TIME LIMITS TO ANSWER:

(1)  If this summons is served by delivery to you personally within
New York State, you must answer the verified complaint within TWENTY (20) days after such
delivery.

(2) [f this summons is not served by delivery to you personally within
New York State, and not served pursuant to CPLR 312-a, you must answer the verified
complaint within THIRTY (30) days after service is complete.
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3) [f this summons is served pursuant to CPLR 312-a, see accompanying
STATEMENT OF SERVICE BY MAIL for time limits to answer.,

IF YOU FAIL TO ANSWER THE VERIFIED COMPLAINT within the time
stated, judgment will be entered against you for the relief demanded in the verified complaint,

Dated: November 27, 2019
Buftalo, New York

RUPP BAASE PFALZGRAF CUNNINGHAM LLC
Attorneys for the Plaintiff,
Mark E. Moncalian and Gail A. Moncalian

By: {/ﬁ

Marco Cercone, Esq.
1600 Liberty Building
Buffalo, New York 14202-3502
(716) 854-3400

e
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STATE OF NEW YORK
SUPREME COURT : ERIE COUNTY

MARK E. MONCALIAN and
GAIL A. MONCALIAN

Plaintiff,
V. Index No.: 814181/2019
ERIE COUNTY WATER AUTHORITY

Defendant,

VERIFIED AMENDED COMPLAINT

Plaintiffs, Mark E. Monecalian and Gail A. Moncalian (the “Moncalians™) by and
through its attorneys, Rupp Baase Pfalzgraf Cunningham LLC, as and for its verified amended

complaint against defendant, Erie County Water Authority, herein alleges as follows:

1. At all times hereinafter mentioned, the Moncalians lived at

6271 Eckhardt Road, Lake View, New York (“subject property™).

2. Upon information and belief, at all times hereinafter mentioned,
defendant, Erie County Water Authority, was and is a public benefit corporation formed in 1949
by an Act of the New York State Legislature and is located at 295 Main Street, Room 350

Buffalo, New York 14203,
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3. On or about June 27, 2019 between 12:01 a.m. and 11:59 a.m., a high
pressure line water main break (“water main break™) occurred near the subject proper.ty and

caused substantial damage to the subject property.

4. More specifically, the water main break caused the subject property’s
basement to flood, which, among other things, caused extensive damage to the subject property,

in addition to significant cleanup costs.

6. Upon information and belief, due to the water main break and the
subsequent flooding of the subject property’s basement on or about June 27, 2019, the

Moncalians have been damaged in the total amount of no less than $31,980.31.

7. Following the loss, on July 23, 2019, the Moncalians timely served a
notice of claim on the Erie County Water Authority as required by General Municipél Law

§ 50-e. A copy of the notice of claim is attached hereto as Exhibit A.

8. Additionally, plaintiff’s insurance company, New York Central Mutual
Fire Insurance Company (“NYCM”) timely served a notice of claim on the Erie County Water
Authority as required by General Municipal Law § 50-e. A copy of the notice of claim and the
letter enclosing the notice of claim is attached hereto as Exhibit B. The Erie County Water
Authority received the notice of claim on September 9, 2019. The copy of the certified receipt is

attached hereto as Exhibit C.
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0, To date, it has been more than thirty days since both notice of claims were

served and the Erie County Water Authority has failed and/or refused to pay both NYCM’s
claim and the Moncalians claim for the damages caused by the negligence, recklessness, and/or

carelessness of the Erie County Water Authority and/or its employees.

FIRST CAUSE OF ACTION
(Negligence)

10.  Plaintiff repeats and realleges the allegations set forth in paragraphs

“1” through “9” of this verified amended complaint.

11.  Upon information and belief, the Erie County Water Authority owned,

controlled, and/or maintained the water lines located at or near the-subject property.

12, Upon information and belief, the Erie County Water Authority owed a
duty to the Moncalians to exercise reasonable and prudent care in inspecting and/or maintaining
the Erie County Water Authotity’s property in a reasonably safe condition, free from known
and/or knowable defects; and/or otherwise to tale all reasonable and necessary precautions to

prevent damage to the property of others, such as that of the Moncalians.

13.  Upon information and belief, the Erie County Water Authority breached
its aforesaid duties, which caused the subject property to flood with water on June 27, 2019,

which caused damage to the subject property.

2T af 9
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14. Upon information and belief, the incident described herein and resulting
damages were caused solely and wholly through the negligence, carelessness, and/or
recklessness of the Erie County Water Authority, and without any culpable conduct on the part

of the Moncalians.

15.  Upen information and belief, the Erie County Water Authority was

negligent, careless, and/or reckless generally and in the following manner:

(a) negligently, carelessly, and/or recklessly failing properly to
inspect, service, maintain, repair, and/or perform work to the
wateriine(s) located at or near the subject property; and

) negligently, carelessly, and/or recklessly failing and omitting to
take adequate steps to prevent the loss, under the circumstances.

16.  Pursuant to Erie County Water Authority’s negligent conduct the

Moncalians have been damaged in the amount of no less than $31,980.31.

17. Upon information and belief, as a direct and proximate result of the Erie
County Water Authority’s negligent, careless, and/or reckless actions, the Moncalians sustained
damages in an amount to be determined at trial, but no less than $31,980.31, plus interest as
allowed by law, together with the costs and disbursements of this action, and such other and

further relief as this Court deems just and proper.

a F 7
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WHEREFORE, plaintiffs demands judgment against defendant,
Erie County Water Authority in the amount of no less than $31,980.3 1, plus accrued interest,

costs, and disbursements,

Dated: November 27, 2019
Buffalo, New Yorl
RUPP BAASE PFALZGRAF CUNNINGHAM LLC

Attorneys for the Plaintiff,
Mark E. Moncalian and Gail A. Moncalian

Marco Cercone, Esq.
1600 Liberty Building .
Buffalo, New York 14202-3502
(716) 854-3400

5 ot 7
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PROPERTY DAMAGE CLAIMANT STATEMENT
CLams REPRESENTATIVE / RisK MANAGER

ERIE COUNTY WATER AUTHORITY
295 Man STREET — Roowm 350
BurrALO, NEW YORK 14203-2494
{716) 849-8484 — TELEFHONE
(716) 849-8463 - Fax

Property Damage Claim Checklist, {the following itermns must be included for your ciaim ta be processed):
B 1 - Insurance declaration page {!f at fault, the Erie County Water Authority or our insurance company
will reimburse for uncovered items such as your deductibles)

[ 2 - Two written estimates

[1 3 - Evidence of any other amounts youi are tlaining

Please Print

Claimant Name

Get Moveal; oy

Sacial Security #

Address

T &

Zip Code

! 7“ Oi”‘s-)

Home Phone #

Tlb-627-2155

cl‘mhar‘d'f* A ,Lﬁ/’fc"i/; i)

Tl
Winrk Lhone #

%‘uu—-m% - Bk

j Accident / Damage Location
L

ey E_c/fi/’umh" 29 [_ﬁakelfyﬂu._/

NY 1dens

H l
i - . .
% Date of Incident ju\n& ;7 ;u / {’ Time of Incident i &'m)f p.aT.
i Police Contacted? Yes{ No Police Report Taken? ! Yes f No
: I
i ? - A L. - . ; - o S
| [fNO, why? | See it Re S Canplant T 01700 |
if this is not your property, give the name and address of the owner:
I Name
| Address l ] Zip Code :
; : ; 4 i B
Home Phone # | Work Phone #
Repair Estimates % TN 1 R Ve ey 3 j

Aok , LN S .
Witness{es), if availabie

: Name Ty /51 /o. Z 1% : : Name f‘<€\f tgh -)ﬂ‘f‘j‘i‘/ -

i ! ‘ i :
P - i i 2 ! - [ S '

! Address i ',2:?:7é-“ ’l‘(-_’//ﬁ /‘\lﬁ T".{'E F—# ,l“’-- (:’{ . AddreSS :»2){;:(6-‘{-‘? (_}\V" Cae, =|: \;\C\\Jﬁr\ L Vg I

i - . ! —

{Phone | /L0 5 G tPhone | Tl le-345 - (4 /3 ll
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Claimant’s Statement (please be specific):
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(Use reverse side if necessary)
VYERIFICATION

Q,‘r().\\ B M ontal " being duly sworn, deposes and says s/he Is the Claimant in this acton; that s/he has read
the foregoing Notice of Intenton 1o File a Claim and knows the contents thereof: that the same is true to the

knowledge of deponent, except as to the matters therein stated 1o be alleged upor informaton and belief, and as o
those matters s/he believe it to be tue.

Claimant's Signamrtﬁé;'&'a—*/c

Sworn to before me this _1_»5 day of
3 k:\\v\J 1O\

i

LS
A G
\O“/\/C'/a)u_.,g.*/v&__ Date: 7 /23 /, 7
HEATHER A. MICHALAK
NOYARY PUBLIC-STATE OF NEW YORK
No. D1MIS325747

“ )y cualifled in Choulaugua Countly
. M My Commission Expires June 01, 2043
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1600 Liberty Bullding, 424 Maln Street, Buffato, NY 14202

RUPP

BAASE 716.854.3400 < 'uppbaase.com
PFALZIGRAF MARCO CERCONE
CUNNINGHAMu. cercone@ruppbaase.com
ATTORMEYS

Angust 29, 2019

CERTIFIED MAIL / RETURN
RECEIPT REQUESTED
n 0aa? R4S a77e ud

Margaret A. Murphy, Esq. quaq 001
General Counsel

Erie County Water Authority

295 Main Street— Room 350

Buffalo, New York 14203-2494

Dear Ms. Murphy;

Re:  New York Central Mutual Insurance Company as subrogee of
Mark E. Moncalian and Gail A. Moncalian v. Erie County Water Authority

Our File No. 0005.25662

Enclosed please find a copy of our notice of claim pursuant to Section 50-¢.
Should you have any questions, please feel free to give me a call.

Very truly yours,

Hose G

Marco Cercone

fi4]
Enclosure

Innovation in Practice
Rochester } Williamesvitie | Albany | Jamestown




(FILED: ERIE COUNTY CLERK 12/16/2019 11:24 AM INDEX NO. 814181/2019
NYSCER DOC. NO. 7 RECEIVED NYSCEF: 12/16/2019

NEW YORK CENTRAL MUTUAL
INSURANCE COMPANY

as subrogee of MARK E. MONCALIAN and
GAIL A. MONCALIAN

Claimant,

V. NOTICE OF CLAIM

ERIE COUNTY WATER AUTHORITY.

TO:  ERIE COUNTY WATER AUTHORITY

PLEASE TAKE NOTICE that Rupp Baase Pfalzgral Cunningham LLC, on
behaff of the claimant, New York Central Mutual Insurance Company as subrogee of

Mark E Moncalian and Gail A. Moncalian, hereby makes claim and demand against the

Cric County Water Authority as follows:

[.. The claimant’s post-office address is 1899 Central Plaza East, Edmeston,
New York, The claimant’s subrogors’ post-office address is 6271 Eckhardt Road, Lake View,

New York.

2, The claimant’s attorney is Marco Cercone. Esq., of Rupp Baase Pfalzgraf
Cunningham LLC. with a post-oftice address at 1600 Liberty Building, 424 Main Street. Buftalo,

Mew York.
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3. The claim is one for negligence which resulted in property damage to
6271 Eckhardt Road, Lake View, County ol Erie, State of New York, on or about June 27, 2019
between 12:01 a.m. and 11:59 am. Specifically, a high pressure line water main break occurred
near the property known as 6271 Eckhardt Road, Lake View, New York ("subject property)”,
and caused substantial damage, Namely, among other things, the water main break caused the
subject property basement to flood. Moreover, this caused damage to the property. personal-
belongings of claimant’s subrogors, carpeting, and the hot water tank. Additionally, as a result

of the water damages significant cleamm costs were incurred by the claimant’s subrogors.

4. Upon information and belief, the incident described herein and resulting
damages susfaincd were caused as a result of the nepligence. carelessness, recklessness, ucts,
omissions, and/or untawful conduct on the part of the agents, servants. arid/or employees of the
Erie County Water Authority, and more particularly, among other things, in failing to properly
operate the waler main, and otherwise failing to properly imspect or maintain the witer main

priar to the date in question,

5. [t is alleged the incident described herein occurred without any regligence

or carefessness on the part of the claimant or its subrogors,

o]
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WHEREFORE, claimant requests that the Frie Counly Water Authority honor
and pay the claim on behalt of New York Central Mutual [nsurance Company as subrogee of
Mark E Monealian and Gail A. Moncalian. The Erie County Water Authority hereby is notified
thet unless il iy adjusted and paid within the time provided by lass From the date of presentation.
the claimant intends to commence a awsuil on this elainn, tagether with interests, coses, and

dishursements,

Htr o

Mareo Cercone, Esq,

w;} m h: f frc e, this
’/< /x/ ~\l|uust &

; @ f’-'-f 4 M, - /Z._f‘;.:_\ JODI L. FOLEY-JOHNSTOM
y - '} g Nolaty Public, Stata of Havr Yark
/7 ol Quatifiad in Erle Gounly
; : My Commission Explres Now, 22, Q}Ev}
' i

STATE OF NEW YORK )
COUNTY OF OTSEGO )

L David [vans, being duly sworn, deposes and says that [ am a represeneaiive af
New York Central Mumal isurance Company, representing e claimant in the abrve-entitled
action. [ have read the foregoing notice of claim and know the contents thereol, The contents
arc true W my own knowledge exeepl s to matters therein stated o be alleged upon informiation
and hetiell ad as o these matters. | believe them 10 be-tres...

Day id Tovans
)\mr,n to belore me Mis
[ .
)/ Cday of Avgust 2019,

ot '(:ud fi. S

sty

Nofi 1) [’LHilL - A
L "‘—‘ '.J'-p‘-“‘\\!‘\j
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g UNITED STATES
P POSTAL SERVICE

Date Produced: 09/09/2019
RBPC:
The following is the delivery information for Certified Mail™ item number 9489 0090 0027 6145 2772 42,

Our records indicate that this item was delivered on 09/06/2019 at 12:19 p.m. in BUFFALO, NY 14203,
The scanned image of the recipient information is previded below.,
. L4

U ci)

Address of Recipient : 25 MAZXIN ST BLUIFFAR.C,
NY 54203

Signature of Recipient :

Thank you for selecting the Postal Service for your mailing needs. If you require additional assistance,
please contact your local post office or Postal Service representative,

Sincerely,
United States Postal Service

The customer reference number shown below is not validated or endorsed by the United States Postal
Service. It is solely for customer use.

Customer Raference Number: 0005.25662






